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 Defendant and appellant DirecTV, Inc. appeals from the trial court‟s order 

denying its anti-SLAPP (Code Civ. Proc., § 425.16) motion to strike the complaint of 

plaintiff and respondent Basic Your Best Buy, Inc. (Basic), in this action for conspiracy 

in restraint of trade.  DirecTV argued that all of its alleged acts in restraint of trade 

were, in fact, protected acts in furtherance of its right of petition.  The trial court denied 

the motion on the rationale that the alleged conspiracy which formed the basis of 

Basic‟s complaint was not a communication in furtherance of DirecTV‟s right of 

petition.  We agree and therefore affirm. 

FACTUAL AND PROCEDURAL BACKGROUND 

 1. Underlying Facts 

 The underlying facts are, in large part, undisputed.  DirecTV is “a well-known 

provider of direct broadcast satellite entertainment services.”  While it marketed its 

services directly, it also marketed its services through a number of authorized dealers.  

Pursuant to their agreements with DirecTV, authorized dealers would be paid a certain 

amount for each of their customers who ultimately became a DirecTV subscriber. 

 Basic was a successful authorized dealer of DirecTV.  Pursuant to its agreement, 

it was paid a flat rate for every subscriber, and also earned residuals and additional 

payments for additional services sold to its customers.  On average, Basic earned 

$300 per subscriber. 

 While some of DirecTV‟s authorized dealers were local small businesses, Basic 

worked nationwide, and was considered one of DirecTV‟s national sales partners.  

A great deal of Basic‟s success was attributable to its Yellow Pages advertising 
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campaign.  According to Basic, its approach to Yellow Pages advertising was 

“sophisticated and cutting-edge.”  Basic tailored its Yellow Pages advertising to each 

market, and considered its approach to Yellow Pages advertising to be proprietary 

information.  In March 2007, DirecTV prohibited all of its authorized dealers except 

Basic from using Yellow Pages advertising.
1
  Basic was, at this time, considered to be 

DirecTV‟s one national sales partner in Yellow Pages advertising. 

 In 2008, Basic‟s advertising generated nearly 800,000 calls to its national call 

center.  This resulted in between 3000 and 5000 new DirecTV subscribers per month.  

At an average of $300 per customer, and an average of 4000 new subscribers per month, 

this resulted in approximately $14.4 million in revenue from DirecTV for the year. 

 Pursuant to Basic‟s contract with DirecTV, DirecTV could terminate its 

agreement with Basic without cause on 30 days‟ notice.  According to Basic, DirecTV 

chose to internalize sales and terminate many of its national sales partners; DirecTV 

wanted to increase its own share of sales from 5% to 55%.  Thus, on October 29, 2008, 

DirecTV indicated that it would terminate Basic‟s contract.  A termination letter was 

sent, effective December 4, 2008. 

 Marketers are typically required to purchase Yellow Pages advertising 

12-15 months in advance.  As such, by November 2008, Basic was under contract to 

spend an additional $3.2 million on Yellow Pages advertising into 2009 and 2010.  This 

advertising, as well as Basic‟s existing 2008 advertising, was expected to generate over 

                                                                                                                                                
1
  One other authorized dealer was also exempted, but not on the same scale.  

Limited local exemptions would also be considered on a case by case basis by DirecTV. 
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one million customer calls.  Basic estimated that its advertising would generate 

779,628 calls in 2009; 429,581 calls in 2010; 185,269 calls in 2011; and 98,636 calls in 

2012.  The question arose as to who would take those calls and convert the callers into 

subscribers.
2
 

 According to Basic, there was an existing market for sales calls; the industry 

average value for such calls at the time was between $20 and $24 per call.  As its 

existing (and contracted) advertising would generate nearly 1.5 million calls, Basic 

valued its incoming calls at over $30 million.  At the time of Basic‟s termination, 

DirecTV immediately opened negotiations for Basic‟s calls, offering $150 for each call 

converted into a subscriber.  Basic sought to sell its calls on a per call basis (instead of 

a per subscriber basis), with offer prices ranging from $28.14 per call to $22.50 per 

call.
3
 

                                                                                                                                                
2
  It should be clear that these calls were generated by a combination of:  

(1) DirecTV‟s name and logo appearing in the Yellow Pages advertisements; and 

(2) Basic‟s marketing scheme in deciding which advertisements to place in which 

directories (and in which categories).  Both parties treat the calls as the product of their 

intellectual property; to some degree, both are correct. 

 
3
  DirecTV would ultimately take the position that the asset Basic sought to sell 

was its telephone numbers.  Basic, in contrast, took the position that it sought to sell its 

“assets,” which it defined as its “entire marketing program, including intellectual 

property, toll-free numbers, or [internet website addresses] owned . . . , as well as sales 

calls that [its] marketing program continued to generate post-termination.”  As the 

negotiations between the parties referred to various prices per call, we use “calls” to 

describe the assets at issue. 
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 Unable to reach an agreement with DirecTV,
4
 Basic sought to sell its calls to one 

or more authorized DirecTV dealers.  Basic alleges that although multiple authorized 

DirecTV dealers were interested in purchasing its incoming calls, they were unable to 

do so because DirecTV refused to allow any authorized DirecTV dealer to bid against it 

for Basic‟s calls.  According to Basic, it was known throughout the authorized dealer 

community that no authorized dealer could purchase the assets of a terminated dealer 

without DirecTV‟s permission, without risking losing its own authorized dealer status.  

DirecTV allegedly denied permission to any authorized dealer interested in purchasing 

Basic‟s calls. 

 On November 13, 2008, with no agreement on the horizon, Basic sent an e-mail 

to DirecTV offering three alternative proposals:  (1) a cash sale to DirecTV for 

$11.5 million; (2) a sale of its calls to DirecTV for $12.50 per call for 36 months; or 

(3) Basic would change its call center system so that when customers called, they would 

be given the option to choose whether they wanted DirecTV, Dish Network, or cable 

television.
5
  Basic offered DirecTV “the right of first refusal” on any of these proposals.  

It stated, “If DirecTV corporate is not interested we will be more than happy to work 

                                                                                                                                                
4
  Basic also alleged that DirecTV stopped compensating it for commissions as of 

October 29, 2008, although Basic‟s termination was not effective until December 4, 

2008, and it was ultimately requested by DirecTV to continue fielding calls until 

January 5, 2009.  Basic alleges that, by withholding these commissions, DirecTV drove 

it to the brink of bankruptcy. 

 
5
  The amount which DirecTV would reimburse Basic per call depended on 

whether DirecTV was the first, second, or third option on the interactive phone system. 
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with any approve[d] DirecTV dealer or dealers.”  The e-mail indicated a deadline of 

November 17, 2008. 

 Since Basic‟s Yellow Pages advertisements used DirecTV‟s logo and 

“DirecTV-affiliated 800 numbers,” DirecTV interpreted Basic‟s third option as a threat 

that Basic would use DirecTV‟s trademarks to sell its competitors‟ products and 

services.  DirecTV contacted counsel, Attorney Michael E. Williams, who concluded 

that DirecTV “had a legally viable claim for trademark infringement and injunctive 

relief if Basic sought to use the D[irec]TV-Affiliated 800 numbers to sell competing 

products and services.”  As such, on November 18, 2008, Attorney Williams sent Basic 

a cease and desist letter. 

 The cease and desist letter indicated counsel‟s understanding that “unless 

D[irec]TV is willing to pay substantial amounts of money for these D[irec]TV-related 

numbers, [Basic] intends to either use these toll-free telephone numbers associated with 

D[irec]TV‟s trademarks to promote and sell the products and services of a competitor to 

D[irec]TV, or sell these numbers to a competitor so that they can use them to promote 

and sell their competing products.”
6
  As such, “[t]his letter places [Basic] on notice that 

(1) if at any point [Basic] uses the D[irec]TV-related numbers to sell products and 

services other than those provided by D[irec]TV; or (2) sells the D[irec]TV-related 

numbers to a third-party, D[irec]TV will not hesitate to purs[u]e legal action to protect 

                                                                                                                                                
6
  The letter makes no mention of Basic‟s stated willingness to sell the calls to 

a DirecTV authorized seller who would not sell competing products. 
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its rights.”
7
  DirecTV demanded that Basic either agree to permanently stop using the 

numbers for any purpose or agree to transfer the calls to an independent answering 

service which would transfer the calls to DirecTV.
8
 

 As DirecTV allegedly refused to grant any authorized dealer permission to bid on 

Basic‟s calls, Basic was forced to sell its calls to DirecTV at what it believes was 

a below-market rate.  Basic agreed to transition the calls to DirecTV, and DirecTV 

agreed to pay Basic $157.50 for every new subscriber obtained from Basic‟s numbers 

from December 16, 2008 through November 30, 2010.
9
 

                                                                                                                                                
7
  At this point, the letter had a footnote, which stated, “To the extent [Basic] 

intends to sell the D[irec]TV related numbers to a third party, this action violates 

Federal Communications Commission rules, specifically 47 C.F.R. § 52.107, which 

prohibits the „selling of a toll free number by a private entity for a fee.‟ ”  The merits of 

this, or any, legal theory are not before us at this time.  We note, however, that:  

(1) Basic never stated it would sell the 800 numbers, it only stated it would sell/redirect 

the calls; and (2) at least one court has found the language of the cited regulation, which 

was intended to proscribe number “hoarding,” to be ambiguous, suggesting that a sale 

of a number to preserve a business‟s goodwill may be a “normal and lawful” 

transaction.  (Jahn v. 1-800-Flowers.com, Inc. (7th Cir. 2002) 284 F.3d 807, 809-810.)  

Indeed, to the extent DirecTV takes the position that the sale of Basic‟s calls to another 

DirecTV authorized dealer would have run afoul of this regulation, it is unclear how the 

ultimate sale of the calls to DirecTV itself would not have also been in violation. 

 
8
  DirecTV notes that its cease and desist letter demanded confirmation that Basic 

would cease its unlawful conduct, and Basic subsequently confirmed in writing that it 

would.  Basic‟s counsel had simply replied, “Rest assured that [Basic] will comply with 

all of its contractual and statutory obligations and we trust that D[irec]TV will do the 

same.” 

 
9
  DirecTV notes that it paid Basic over $3 million pursuant to this agreement.  

Basic believes it could have sold the calls on the competitive market for over $30 

million, and that it would have earned over $20 million had it simply been permitted to 

“earn out its calls” after termination. 
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 2. Basic’s Complaint 

 On August 5, 2011, Basic brought suit against DirecTV, alleging a single cause 

of action for conspiracy in restraint of trade in violation of the Cartwright Act (Bus. & 

Prof. Code, § 16700 et seq.).  Basic alleged that DirecTV conspired in restraint of trade 

to restrict competition in bidding for, and purchasing, sales calls from terminated 

dealers.  Basic alleged that DirecTV “told its [authorized dealers] that they could not bid 

for another [authorized dealer‟s] assets without first receiving express permission from 

DirecTV.”  Basic alleged that DirecTV directly and indirectly informed its dealers that 

they would be terminated if they bid for such assets when not approved by DirecTV.  

Basic further alleged that the authorized dealers “knew that they should not bid for other 

[dealers‟] assets if DirecTV was bidding for those same assets.”  As a result, Basic 

alleged, competition for the assets of terminated dealers, like Basic, was improperly 

restricted.  Basic alleged that, but for this conspiracy, Basic would have sold its calls to 

another authorized dealer for substantially more than it received for the calls from 

DirecTV. 

 3. DirecTV’s Anti-SLAPP Motion 

 On September 8, 2011, DirecTV filed its anti-SLAPP motion.  DirecTV argued 

that Basic‟s action was based on DirecTV‟s petitioning activity.  Specifically, DirecTV 

argued that Basic‟s complaint was based on:  (1) DirecTV‟s prelitigation conduct of 

sending Basic a cease and desist letter when Basic had threatened to violate its 

trademarks; and (2) DirecTV‟s statements to third parties (i.e., other authorized dealers) 

which were made in connection with anticipated litigation (i.e., the threatened 
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trademark violation action against Basic).  DirecTV therefore argued that the 

anti-SLAPP statute was triggered and that Basic must establish a reasonable probability 

of prevailing.  DirecTV argued that Basic could not do so, as its statements were 

protected by the litigation privilege.  (Civ. Code, § 47, subd. (b).) 

 DirecTV supported its motion with, among other things, a declaration of 

Attorney Williams which explained the genesis of the cease and desist letter.  Attorney 

Williams testified that he was contacted by DirecTV, “after it . . . had received threats 

from Basic to use D[irec]TV-Affiliated 800 numbers in connection with the sale of 

competing products and services.”  While Attorney Williams testified that he concluded 

DirecTV had a legally viable claim for trademark infringement if Basic used those 

numbers to sell competing products and services, Attorney Williams did not testify that 

he believed DirecTV had a legally viable claim against Basic if it sold its calls to 

another DirecTV authorized dealer. 

 4. Basic’s Opposition 

 Basic opposed the motion, arguing that its complaint was not based on privileged 

communications, but instead on the coerced agreement for other DirecTV authorized 

dealers not to bid on its assets.  Basic specifically argued that its complaint for 

conspiracy in restraint of trade was in no way based on the cease and desist letter from 

DirecTV‟s counsel. 
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 Basic supported its opposition with, among other things, a declaration of 

Patrick J. Hudgin,
10

 the president of Expert Satellite, Inc., a former authorized national 

sales partner of DirecTV.
11

  Hudgin declared that, “To limit competition with its 

[authorized dealers], DirecTV started to make it clear, and it was generally understood, 

that [authorized dealers] were required to check with DirecTV prior to purchasing assets 

from a terminated dealer.”  Hudgin stated that this was communicated directly by 

DirecTV, “as well as [by] action taken against [authorized dealers] who did not comply 

with the scheme.  This scheme was in place in late 2008.”  Hudgin further stated that he 

was interested in purchasing Basic‟s assets when it was terminated.  However, he did 

not bid for those assets because it was common knowledge that his dealership would be 

terminated if he did not obtain DirecTV‟s approval before bidding, and, when he 

inquired, DirecTV told him to “ „stay away‟ ” from Basic‟s assets.  Hudgin declared that 

DirecTV never stated that the reason he could not bid on Basic‟s assets related to 

DirecTV protecting its trademarks.
12

 

                                                                                                                                                
10

  DirecTV objected to much of Hudgin‟s declaration.  No rulings were obtained on 

the objections.  DirecTV does not argue, on appeal, that its objections should be 

sustained by this court in our evaluation of whether Basic‟s claim is subject to the anti-

SLAPP statute.  Indeed, in discussing the basis of Basic‟s claim, DirecTV relies on 

language in the Hudgin declaration to which it had objected.  

 
11

  Expert Satellite Inc. was terminated in 2009. 

 
12

  The parties dispute whether a sale of Basic‟s calls to another DirecTV authorized 

dealer would have violated DirecTV‟s trademarks.  The issue is irrelevant to our 

resolution of this appeal. 
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 5. Reply 

 In its reply in support of the anti-SLAPP motion, DirecTV argued that the theory 

of Basic‟s complaint was that DirecTV “prevented the sale of the numbers through 

threats of legal action.”  Therefore, DirecTV argued, the complaint plainly concerned 

protected petitioning activity.  It argued that Basic‟s complaint “seeks to interfere with 

D[irec]TV‟s right to protect its trademarks through the legal process.” 

 6. Ruling and Appeal 

 After a hearing, the trial court denied the motion.  The trial court stated, “the 

[c]omplaint is not based on DirecTV‟s threats to sue Basic if Basic used the 

800 numbers to sell competing products or services, it is based on DirecTV‟s alleged 

conspiracy with other businesses that were authorized DirecTV retailers to restrict 

competition in bidding for Basic‟s 800 numbers.” 

 An order denying an anti-SLAPP motion is immediately appealable.  (Code Civ. 

Proc., § 425.16, subd. (i).)  DirecTV filed a timely notice of appeal. 

ISSUE ON APPEAL 

 The issue on appeal is whether the trial court erred in concluding Basic‟s 

complaint was not based on conduct or communications in furtherance of DirecTV‟s 

right of petition.  As we conclude the trial court did not err, we need not consider 

whether Basic established a probability of prevailing. 
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DISCUSSION 

 1. Standard and Scope of Review 

 The Legislature enacted the anti-SLAPP law in order to address the “disturbing 

increase in lawsuits brought primarily to chill the valid exercise of the constitutional 

rights of freedom of speech and petition for the redress of grievances.”  (Code Civ. 

Proc., § 425.16, subd. (a).)  To that end, the statute provides that “[a] cause of action 

against a person arising from any act of that person in furtherance of the person‟s right 

of petition or free speech under the United States Constitution or the California 

Constitution in connection with a public issue shall be subject to a special motion to 

strike, unless the court determines that the plaintiff has established that there is 

a probability that the plaintiff will prevail on the claim.”  (Id., § 425.16(b)(1).) 

 Thus, there is a two-step process for evaluating an anti-SLAPP motion.  “ „First, 

the court decides whether the defendant has made a threshold showing that the 

challenged cause of action is one arising from protected activity.  The moving 

defendant‟s burden is to demonstrate that the act or acts of which the plaintiff complains 

were taken “in furtherance of the [defendant]‟s right of petition or free speech under the 

United States or California Constitution in connection with a public issue,” as defined in 

the statute.  [Citation.]  If the court finds such a showing has been made, it then 

determines whether the plaintiff has demonstrated a probability of prevailing on the 

claim.‟  [Citation.]”  (Peregrine Funding, Inc. v. Sheppard Mullin Richter & Hampton 

LLP (2005) 133 Cal.App.4th 658, 669.)  “On appeal, we review the trial court‟s 

decision de novo, engaging in the same two-step process to determine, as a matter of 
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law, whether the defendant met its initial burden of showing the action is a SLAPP, and 

if so, whether the plaintiff met its evidentiary burden on the second step.”  (Tuszynska v. 

Cunningham (2011) 199 Cal.App.4th 257, 266-267.) 

 We are here concerned with the first step.  “In the first step of the anti-SLAPP 

analysis, the court decides only whether the claims arise from protected activity.  The 

court reviews the parties‟ pleadings, declarations and other supporting documents to 

determine what conduct is actually being challenged, not to determine whether the 

conduct is actionable.”  (Coretronic Corp. v. Cozen O’Connor (2011) 192 Cal.App.4th 

1381, 1389.)  “The defendant need not prove that the challenged conduct is protected by 

the First Amendment as a matter of law; only a prima facie showing is required.”  (Id. at 

p. 1388.) 

 “ „Our Supreme Court has recognized the anti-SLAPP statute should be broadly 

construed [citation] and that a plaintiff cannot avoid operation of the anti-SLAPP statute 

by attempting, through artifices of pleading, to characterize an action as a garden variety 

tort or contract claim when in fact the claim is predicated on protected speech or 

petitioning activity.  [Citation.]‟ ”  (Tuszynska v. Cunningham, supra, 199 Cal.App.4th 

at p. 267.)  At the same time, “a defendant in an ordinary private dispute cannot take 

advantage of the anti-SLAPP statute simply because the complaint contains some 

references to speech or petitioning activity by the defendant.”  (Martinez v. Metabolife 

Internat., Inc. (2003) 113 Cal.App.4th 181, 188.)  Determining whether a cause of 

action arises from protected speech or petitioning activity requires a focus on the 

principal thrust or gravamen of the cause of action.  If the allegations of protected 
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activity are merely incidental to a cause of action based essentially on non-protected 

activity, the allegations will not transform the non-protected cause of action into an 

action subject to the anti-SLAPP law.  (Tuszynska v. Cunningham, supra, 

199 Cal.App.4th at p. 257;  Thomas v. Quintero (2005) 126 Cal.App.4th 635, 653.)  The 

focus on the gravamen of the action does not implicate “some philosophical thrust or 

legal essence of the cause of action.”  (Wallace v. McCubbin (2011) 196 Cal.App.4th 

1169, 1190.)  Instead, courts are to focus on the acts on which liability is alleged to be 

based.  (Ibid.) 

 Moreover, courts must be careful to distinguish allegations of conduct on which 

liability is to be based from allegations of motives for such conduct.  “[C]auses of action 

do not arise from motives; they arise from acts.”  (Wallace v. McCubbin, supra, 

196 Cal.App.4th at p. 1186.)  “The statute applies to claims „based on‟ or „arising from‟ 

statements or writings made in connection with protected speech or petitioning 

activities, regardless of any motive the defendant may have had in undertaking its 

activities, or the motive the plaintiff may be ascribing to the defendant‟s activities.”  

(Tuszynska v. Cunningham, supra, 199 Cal.App.4th at p. 269.)  Similarly, a court ruling 

on an anti-SLAPP motion must distinguish between allegedly wrongful acts and 

evidence of those acts.  “Where the defendant‟s protected activity will only be used as 

evidence in the plaintiff‟s case, and none of the claims are based on it, the protected 

activity is only incidental to the claims,” and will therefore not support an anti-SLAPP 

motion.  (Coretronic Corp. v. Cozen O’Connor, supra, 192 Cal.App.4th at 

pp. 1388-1389.) 
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 2. DirecTV Has Failed to Sustain its Burden on the Anti-SLAPP Motion 

 Code of Civil Procedure section 425.16, subdivision (e) sets forth four types of 

communications or conduct which are considered acts in furtherance of a person‟s right 

of speech or petition.  At issue in this case is subdivision (e)(2), which describes as an 

act in furtherance of petition “any written or oral statement or writing made in 

connection with an issue under consideration or review by a . . . judicial body . . . .”  

Although this statutory language refers to litigation then pending, it has been interpreted 

to apply to pre-litigation statements.  Communications preparatory to, or in anticipation 

of, bringing an action are within the protection of the anti-SLAPP statute.  (Bailey v. 

Brewer (2011) 197 Cal.App.4th 781, 789.)  If a prelitigation statement concerns the 

subject of the dispute and is made in anticipation of litigation contemplated in good 

faith and under serious consideration, it falls within the scope of Code of Civil 

Procedure section 425.16.  (Bailey v. Brewer, supra, 197 Cal.App.4th at pp. 789-790.) 

 As noted above, DirecTV argues that the complaint is based on its cease and 

desist letter and its communications with other authorized dealers – both of which it 

characterizes as communications in connection with its anticipated trademark violation 

action against Basic.  We consider each communication separately. 

 As to the cease and desist letter, it is clear that the letter, which threatened 

litigation, was in anticipation of contemplated litigation.  It is equally clear, however, 

that Basic‟s complaint was not based on the cease and desist letter.  Basic alleged 

a single cause of action against DirecTV for conspiracy in restraint of trade.  The 

gravamen of Basic‟s complaint was that DirecTV coerced its authorized dealers into 
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refraining from bidding for Basic‟s calls.  That DirecTV also threatened to sue Basic for 

trademark infringement if it sold its calls
13

 is, at most, evidence of DirecTV‟s motives.  

As the allegations of Basic‟s complaint relating to the cease and desist letter were 

merely incidental to its cause of action for a conspiracy in restraint of trade, those 

allegations alone cannot render the complaint subject to the anti-SLAPP statute. 

 We now turn to allegations relating to DirecTV‟s communications with its 

authorized dealers, in which DirecTV allegedly told the dealers that they could not 

purchase Basic‟s calls.  These communications are, in fact, the basis or gravamen of 

Basic‟s complaint.  Basic‟s allegations of conspiracy rely on DirecTV‟s 

communications with authorized dealers who otherwise would have bid on Basic‟s 

assets.  Thus, we must consider whether these communications were, as DirecTV 

alleges, prelitigation communications related to the trademark violation action it had 

threatened against Basic. 

 Communications to third parties can, in fact, constitute acts in furtherance of the 

right of petition, when the communications relate to the substantive issues in the 

litigation and are directed to persons having some interest in the litigation.  (Neville v. 

Chudacoff (2008) 160 Cal.App.4th 1255, 1266.)  Thus, for example, when an employer 

was contemplating suit against a former employee for stealing its customer lists and 

trade secrets, the employer‟s letter to its customers informing them of its allegations 

against the employee and suggesting that “to avoid potential involvement in any ensuing 

                                                                                                                                                
13

  The text of the cease and desist letter is ambiguous as to whether DirecTV 

threatened suit if Basic sold its calls to another authorized DirecTV dealer, as opposed 

to a competitor.  Clearly, DirecTV‟s main concern was preventing the latter situation. 
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litigation „as a material witness, or otherwise,‟ the customers should not do business 

with” the employee, was a communication in furtherance of the employer‟s right of 

petition.  (Id. at pp. 1259, 1267-1268.)  Similarly, when a homeowners‟ association was 

required to expend additional resources on maintenance because a homeowner would 

not allow access over her property, the association‟s letter to other homeowners 

informing them of the additional expense and the litigation against the recalcitrant 

homeowner was similarly protected.  (Healy v. Tuscany Hills Landscape & Recreation 

Corp. (2006) 137 Cal.App.4th 1, 5-6.) 

 However, the fact that a lawsuit is contemplated, or even pending, does not mean 

that every subsequent communication is a writing in connection with the litigation.  

(McConnell v. Innovative Artists Talent & Literary Agency, Inc. (2009) 175 Cal.App.4th 

169, 177.)  In McConnell, two talent agents had brought suit against their agency, 

seeking a declaration that their contracts were terminable at will.  The agency responded 

with a letter “ „temporarily‟ ” modifying the agents‟ job duties to preclude them from 

coming to the office, using the office e-mail system, or communicating with clients.  

(Id. at pp. 172-173.)  When the agents then amended their complaint to allege that the 

letter constituted retaliation and wrongful termination, the agency brought an 

anti-SLAPP motion, arguing that the letter was written in connection with the agents‟ 

then-pending declaratory relief action.  The appellate court disagreed, noting that the 

“letter on its face says nothing at all about [the agents‟] lawsuit, and nothing at all about 

any claims [the agency] might make in that lawsuit.  Consequently, it is difficult to find 

any basis to conclude that [agency‟s] letter was written „in connection with an issue 
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under consideration‟ in th[at] lawsuit[], of which no mention at all was made.”  (Id. at 

p. 178.) 

 We conclude that McConnell dictates the result in this case.  According to 

Basic‟s complaint and the evidence it submitted, DirecTV‟s communications with its 

authorized dealers telling them not to bid on Basic‟s calls did not, in any way, reference 

the trademark violation lawsuit DirecTV had threatened in its cease and desist letter, nor 

did the communications refer to DirecTV‟s trademarks at all.  Indeed, Basic alleged 

DirecTV “made clear to its [authorized dealers] that they were prohibited from bidding 

against DirecTV for any other [dealer‟s] assets” as early as 2006.  We fail to see how 

communications pursuant to a policy established in 2006 were communications in 

connection with a litigation that would not be contemplated for another two years.  That 

DirecTV threatened litigation against Basic for trademark infringement does not render 

every subsequent communication by DirecTV a communication related to the proposed 

litigation.  Here, there was no evidence that its communications directing other dealers 

not to bid for Basic‟s assets related to the substantive issues of that litigation.  DirecTV 

has therefore failed to meet its burden. 
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DISPOSITION 

 The order denying the anti-SLAPP motion is affirmed.  Basic shall recover its 

costs on appeal. 
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